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ITAT:Deletes Morgan Stanley's 'excessive' remuneration disallowance u/s.
40A(2); Employment in capital markets command 'higher' price

Jul 27, 2020

Morgan Stanley India Company Private Limited [TS-362-ITAT-2020(Mum)]

Conclusion
Mumbai ITAT upholds deletion of disallowance made u/s.40A(2)(b) in case of assessee-company [a
Morgan Stanley group company] w.r.t remuneration paid to its employee during AY 2002-03; Notes that
assessee-company had paid the aforesaid remuneration (consisting of basic salary, bonus & perquisites)
after taking requisite approval from the Central Govt. u/s.314(1B),however the AO disregarded the same
and held it to be excessive; Opines that the AO made the disallowance without considering the
qualification, experience and reasonableness with regard to his past position in the field of capital
market; States that the payment made to employee is within the limits prescribed by Companies Act and
satisfies the test of reasonableness.”, also acknowledges CIT(A)'s opinion that person in field of capital
market command a very high price; Also deletes Sec.40A(2)(b) disallowance in respect of the interest-
free deposit given by the assessee employer to the landlord for providing accommodation to the
employee; Separately, deletes the disallowance made for depreciation on computer software, opines that
the Assessing Officer cannot withdraw the depreciation already allowed by taking plea that assessed
income became less than the returned income.”:ITAT Mum

Decision Summary
The ruling was delivered by ITAT bench comprising of Shri R.C.Sharma and Shri Pawan Singh.

Dr. Sunil M Lala argued on behalf of the assessee, while Revenue was represented by Mr. A Mohan

Taxsutra Note
Sec.314 (1B) of the Companies Act, 1956 reads as under:

'(1B) Notwithstanding anything contained in sub-section (1), -

(a) no partner or relative of a director or manager,

(b) no firm in which such director or manager, or relative of either, is a partner,

(c) no private company of which such a director or manager, or relative of either, is a director or member,

shall hold any office or place of profit in the company which carries a total monthly remuneration of not
less than [such sum as may be prescribed], except with the prior consent of the company by a special
resolution and the approval of the Central Government.'
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